
A 088 PREVENTION 

Herman S. Clark 

A.Dean Sage 



PREFACE 

We wish  t o  pay homage t o  t h e  v a r i o u s  s o u r c e s  f o r  t h e  
m a t e r i a l  c o n t a i n e d  i n  t h i s  volume. A l though  we have  n o t  
s p e c i f i c a l l y  g iven  c r e d i t s  t o  p a r t i c u l a r  language, we wish 
t o  recognize  t h a t  t h i s  m a t e r i a l  was assembled from v a r i o u s  
s o u r c e s  and our  own e x p e r i e n c e s  i n  p r o f e s s i o n a l  p r a c t i c e .  
Without ques t ion ,  t he  premier sources  of d a t a  a r e  t h e  V i c t o r  
0. S c h i n n e r e  

o c i a t i o n  of S o i l  and 
Founda t ion  E . Othe r  
m a t e r i a l  h a s  been u t i l i z e d  from F e d e r a l  P u b l i c a t i o n s q / E  
Malp rac t i ce  Seminar, t h e  Nat ional  Socie ty  of P ro fe s s iona l  
Engineers '  p r a c t i c e  m a t e r i a l s ,  and s e v e r a l  o the r  sources  t o o  
g e n e r i c  t o  i d e n t i f y .  

T h i s  t a s k  h a s  been a  l o n g  and  a r d u o u s  one,  and we w i s h  
t o  t h a n k  Ms. C a t h e r i n e  Smith f o r  t h e  v i t a l  a s s i s t a n c e  t h a t  
she  rendered, and e s p e c i a l l y  t h e  t o l e r a n c e  and p a t i e n c e  of 
M s .  D e l l  Nawkins and M s .  B e t t y  Brooks  i n  p r e p a r i n g  t h e  
manuscript.  

The m a t e r i a l  presented i n  t h i s  b r i e f  seminar touches on 
a l l  a r e a s  of P ro fe s s iona l  L i a b i l i t y  and Loss Prevent ion,  but  
o b v i o u s l y  i t  i s  n o t  e x h a u s t i v e  i n  t r e a t m e n t  due t o  t h e  
c o n s t r a i n t s  of time. It i s  our hope, however, t h a t  i t  w i l l  
be s u f f i c i e n t  t o  s t i m u l a t e  e a c h  of t h e  p a r t i c i p a n t s  t o  
become more s e n s i t i v e  t o  t h i s  s u b j e c t  and more committed t o  
t h e  cont inu ing  s tudy  of it. 
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C 
INTRODUCTION 

- The law i s  a  t h r e a d  woven t h r o u g h o u t  t h e  f a b r i c  of  o u r  l i v e s .  
The l aw  i s  c i v i l i z a t i o n !  The s c a l e s  of j u s t i c e  a r e  loaded- -  
man's h ighes t  a s p i r a t i o n s  on one s i d e ,  h i s  pragmatic needs on the 

P other .  We a r e  here  today i n  a  course  d e a l i n g  with L i a b i l i t y  and - ~ o s s  P r e v e n t i o n ,  and i t  i s  o u r  i n t e n t i o n  t o  d w e l l  upon t h e  
p ragma t i c .  We s h a l l  seek  t o  accompl i sh  t h i s  by r e l a t i n g  t h e  
law's t o o l s  t o  t h e  key s t a g e s  of t h e  process ,  exp la in ing  how t h e  

- prodent  a p p l i c a t i o n  of l e g a l  p r i n c i p l e s  can: 

(i) f u r t h e r  your o b j e c t i v e  
(ii) s h i e l d  you from harm 
(iii) move your job a long,  and 
( i v )  mainly enhance your p o s s i b i l i t i e s  of success  



I .  ATTITUDE OF THE COURTS TOWARD PROFESSIONAL A / E t s  

A. BACKGROUND AND BASICS. Your c a r e e r  i s  framed by a  body 
of law g iven  t o  you by your predecessors.  During your c a r e e r  you 
should  become conversant  wi th  laws r e l a t i n g  t o  t h e  b u i l d i n g  and 
engineer ing p ro fe s s ion  and ga in  some understanding of l e g a l  terms 
and p r i n c i p l e s .  These p r i n c i p l e s  have  e v o l v e d  from c a s e s  
p r e v i o u s l y  d e c i d e d  and  f r o m  l o c a l ,  s t a t e ,  a n d  f e d e r a l  
l e g i s l a t i o n .  S i n c e  many new l a w s  a r e  c o n t i n u a l l y  b e i n g  p a s s e d  
and new d e c i s i o n s  a r e  be ing  handed down by t h e  c o u r t s r  a c c e p t e d  
g e n e r a l i z a t i o n s  c o n c e r n i n g  your  l i a b i l i t y  change from t i m e  t o  
time. A d d i t i o n a l l y .  a  p a r t i c u l a r  c a s e  may be decided d i f f e r e n t l y  
f rom g e n e r a l l y  s i m i l a r  c a s e s  of r e c o r d  due t o  v a r i a t i o n  i n  
c i r c u m s t a n c e s  and  i n  t h e  f a c t s ,  i n  t h e  c l e a r n e s s  o f  t h e  
test imony, i n  t h e  s k i l l  of t h e  a t t o rneys ,  i n  t h e  i n t e l l i g e n c e  of 
t h e  j u r i e s ,  i n  t h e  e x p e r t i s e  and experience of judges, and i n  t h e  
e x i s t e n c e  of d i f f e r e n t  precedents  i n  d i f f e r e n t  j u r i s d i c t i o n s .  It 
behooves you t o  become and remain f a m i l i a r  wi th  t h e  law a f f e c t i n g  
your p rofess ion .  I t  is our i n t e n t  today t o  p re sen t  t o  you b a s i c  
p r i n c i p l e s  f o r  r e c o g n i z i n g ,  p r e v e n t i n g  and d e f e n d i n g  what h a s  
come t o  be  known a s  m a l p r a c t i c e  c l a i m s .  The s u b j e c t  s h a r e s  
c h a r a c t e r i s t i c s  w i t h  l e g a l  and m e d i c a l  m a l p r a c t i c e ;  however ,  
c e r t a i n  a n a l o g i e s  a r e  r e s e r v e d  f o r  t h e  e n g i n e e r i n g  a n d  
cons t ruc t ion  indus t ry .  

DEFINITION OF MALPRACTICE 

We s h o u l d  b e g i n  o u r  j o u r n e y  by h a v i n g  a n  i n i t i a l  w o r k i n g  
knowledge of ma lp rac t i ce .  a  term t h a t  has  both l e g a l  consequences 
and connota t ions  of moral impropriety.  P r o f e s s i o n a l  ma lp rac t i ce  
may occur through a  s i n g l e  a f f i r m a t i v e  a c t  o r  omission o r  a r i s e  
f rom a n  e n t i r e  c o u r s e  of conduc t .  The l e g a l  d e t e r m i n a t i o n  o f  
p r o f e s s i o n a l  m a l p r a c t i c e  h a s  l i t t l e  t o  do  w i t h  whether  a 
p r o f e s s i o n a l  i s  c r e a t i v e  o r  c o n s e r v a t i v e ,  c o m p e t e n t  o r  
incompetent, a c t i v e  i n  community and p u b l i c  a f f a i r s ,  o r  has  made 
g r e a t  c o n t r i b u t i o n s  t o  t h e  profess ion .  

The l e g a l  d e f i n i t i o n  of p r o f e s s i o n a l  m a l p r a c t i c e  c o n t a i n s  two 
s e p a r a t e  t h e o r i e s  o f  l i a b i l i t y .  The f i r s t  i s  when t h e  
p r o f e s s i o n a l  i n  q u e s t i o n  h a s  met t h e  s p e c i f i c  o b l i g a t i o n s  
contained i n  h i s  con t r ac t .  Th i s  is c a l l e d  c o n t r a c t u a l  l i a b i l i t y ,  
S e c o n d l y ,  is whether  t h e  s e r v i c e s  p r o v i d e d  by t h e  p r o f e s s i o n a l  
were performed i n  a  manner c o n s i s t e n t  w i t h  t h e  e d u c a t i o n ,  
e x p e r i e n c e  and  s k i l l  e x p e c t e d .  T h i s  t h e o r y  ~ e f e r s  t o  
p r o f e s s i o n a l  negl igence,  For neg l igence  t o  e x i s t  fou r  e lements  
must be proven: 

1. Legal duty  
2. Breach of t h a t  duty  
3 .  Breach must be proximate cause 
4 .  Actual  i n j u r y  or  damage 

I n  a d d i t i o n .  i n t e r w o v e n  i n t o  t h i s  m a l p r a c t i c e  t h e o r y  one must 
a v o i d  c e r t a i n  emerging t o r t  d o c t r i n e s  o f  s t r i c t  l i a b i l i t y ,  



1 

product liability. ultra hazardous  activity and some hybrid tort 
and warranty situations. 

B. ROLE OF THE PARTIES. In order to properly understand 
the evolution of  the principles involved in liability, we must 

I begin by identifying the role of the various parties, 

OWER: Generally recognized as that party with an idea 
and a desire to develop a new facility or expand an 
existing facility. The owner is responsible foe psojeet 
financing, clear title and/or access to the parcelp 
timely payments t o  the parties involved, and generally 
local government rules. Normal ly  an owner will contract 
directly with a construction contractor; however, in 
many instances the general contractor may beeerne a third 
party beneficiary of the agreement between the owner- 
architect and/or engineer, 

A R C ~ b T E C T / E N G I t d E E R :  Is generally recognizer :  as that 
party who t r a d s t i o n a l l y  provides and devises plans and 
writes specifications f o r  building and other works, I n  
the typical projece, the professionalPs duties a r e  
derived frarr. provdsisas of the applicable s t a n d a r d  
contract forms prepased by t h e  various institutes or ,  in 
the case o f  L A W  ENGINEERING, they appear on our standard 
proposal acceptance sheet or work authorization forms, 

C O N S U L Z * ~ U ' T S :  Gene ra l ly  recognized as parties possessing 
specialized expertise that is required for accomplishing 
the project. LETCo provides many specialized services 
such as construction materials testing; preparation of 
geote~hnicai~ hydrological, and geological engineering 
reports; and offering of selected engineering advise, to 
name a few. 

CONTRACTOR: Is generally recognized as the party who 
develops or  builds the property utilizing either his own 
forces or the farces and expertise of subcontractors, 

SUBCONTRACTOR: Has generally been recognized as the 
party who is utilized by a contractor to provide 

b specialized expertise and assistance in building the 
project, 

~ATERIALMEN/SLIPPLl%RS: P a r t i e s  providing supplies and 
materials f o r  the project. 

! You should recognize that LAW E I 4 G l N E E R I N G ' S  services span t h e  
complete spectrum sf the parties, Our clients in t h e  past have 
included owners, architects, other engineers, con%raetoxs and 
even, in some cases, subcontractors, The modern trend in the 

- architectural and engineering pr~fession is to require the owner 
to hire directly a soils engineer, a full-time construction 

I inspector, and an independent testing laboratory, 
- 



11. STANDARD OF CARE 

A, HISTORY, Now that we understand the role of the 
parties, let% spend a Pew minutes and trace t h e  history of the 
evolution of liability and the standard of care expected of you 
as a professional, H i ~ t o m i c a l l y ,  we can trace the responsibility 
of builders for sound design and construction to ancient times, 
Because in ancient times distinctions were not made between the 
professions and building in general, you must understand and 
realize that. the t e rm ' laui%derm t h a t  I will be using generally 
encompasses all of the parties we have previously discussed. 
Under t h e  Code of Bamaaurabi, the Babylonian justice far builders 
was swift and s e v e r e ,  It required the death of 'the b u i l d e r B s  
son for a house b e i n g  so carelessly b u i l t  as to cauee  the death 
o f  the owner" soons, 

Rowan and W o ~ a i c  law contain t h e  doctrine o f  "like for Bikem 
punishment for injury with an act of the same kind--similar to 
the Biblical "eye f o r  an eye", The Napoleonic Code provides 
that: 

I If a building, which  an architect or other workman has 
undertaken to make by t h e  j ob ,  should fall or ruin 
either in whole o r  in part an a c c o u n t  o f  the badness sf 
the workmanship, or even because of the badness s f  the 
soil. the architect and undertaker shall bear the Z O E E ~  
if the building falls to ruin in the course of ten 
years." (Even started our first Statute s f  
Limitations) 

13, BOW I T  IS DETERMINED: WAT IS THE STblNDARI)? While  mast 
American jurisdictions have arrived at a definition o f  the 
professional standard applicable to architects and engineers in 
much the same manner, perhaps the clearest and best definition is 
found in a California case && ar, 0% h i  where the 
court held: 

"By undertaking professional service to a clientl an 
architect i r n p l i e d i y  r e p r e s e n t s  that he possesses, and 
rt is his duty to possess, that degree sf learnleg and 
skill ordinarily possessed by architects of good 
s t a n d i n g ,  practicing in the same l o c a l i t y .  It is his 
furthen duty to use the care ordinarily exercised in 
like cases by reputable members o f  his profession 
practicing i n  the same locality: To use seasonable 
diligence and his best judgnent in the exercise of his 
skill and t h e  application of his learnings, i n  an 
effort to accompHish the purpose f o r  whish he is 
employed,' 

You should recognize that the stzndard sf care for pnofeesionals 
does not r e q u i r e  tkat y o u  as an engineer be infallible or 
guarantee or insure the results of your professional. efforts, 
This is t h e  Proldir,~ in a number of eases, One of the mast 



eloquent statements of the policy underlying the general 
principles applicable to the standard of care for architects and 
engineers is found in the case of aft4 I Z L M  arising out 
of Minnesota, 

*%!he reason underlying the general rule as it applies 
both to architects and other vendors of professional 
services is relatively straightforward. Architects, 
doctors, engineers, attorneys and others deal. in 
somewhat inexact ~iciences and are continually caPled 
upon to exercise their skilled judgment in order to 
anticipate and provide for random factors which are 
incapable of precise measure. The indeterminate nature 
of these factors makes it impossible for professional 
service people to guage them vith complete accuracy in 
every instance, Thus doctors cannot promise every 
operation will be  successful; a lawyer can never be 
certain that e contract he drafts is without latent 
ambiquity; a n d  an architect or engineer cannot be 
certain that design elernen- swill interact with n a t u r a l  
forces as anticipated. Because of the inescapable 
possibility of error which adheres in these eerviees, 
the law has traditionally required not perfect results 
but rather the exercise of that skill and judgment 
which c a n  be reasonably expected from a similarly 
situated prof essional,,,' 

I now 'ask you to turn to the reverse side of LAW ENGINEERINGis 
standard proposal acceptance sheet and read under the article 
entitled Warranty and Limitation of Liability. the Standard of  
Care that We Nave Chosen to Utilize, 

C, TO WHOM IT IS OWED (to be furnished later) 

1.11, NOW D U T I E S  ARE CREATED, The common-law concept o f  
negligence establishes liability in those situations where one 
fails to act reasonably toward a person to whom a duty is owed, 
and that failure is a direct and proximate cause of injury, 
Often, the question of whether particular conduct was reasonable 
can be tested by our everyday experience. Pox exilmpLe. an 
individual who runs a red light or leaves a slippery s u b s t a ~ c c  in 
a public hallway has engaged in conduct which common experience 
indicates is unreasonable. The conduct of a n  A / E  In Xis 
professional capacity i s  usually beyond the cornmn knowledge of 
most individuals, Therefore, the concept of 'standard o f  carea, 
which bas previously been diecussed, is applied to A / E 1 s  to 
measure and define the reasonableness or acceptability sf t h e i r  
conduct, 

It is appropriate to state that there are two types of liability 
which an W/E may i n c u r  in private practice, One is tort 
liability which arises i n  the event professionals perform in a 
negligent wanner and cause damages to their client O B  a third 
party, The other is contiactual liability which will arise i n  



t h e  e v e n t  a  p r o f e s s i o n a l  b r e a c h e s  a  contractual d u t y ,  $t i s  
i m p o r t a n t  t o  u n d e r s t a n d  t h a t  c o n t r a c t  l i a b i l i t y  s tems  from t h e  
b r e a c h  of a p romise  and t o r t  l i a b i l i t y  from t h e  v i o l a t i o n  of a 
d u t y  imposed by law,  t h e  most common example  of w h i c h  i s  t h e  
f a i l u r e  t o  u s e  due c a r e  Inegligencej ,  Zn A/E malp rac t i ce  cases, 
t h e  A / E  a l m o s t  a l w a y s  p e r f o r m s  s e r v i c e s  b e c a u s e  h e  h a s  
c o n t r a c t u a l l y  ag reed  t o  do so ,  H i s  d u t i e s ,  t h e r e f o r e ,  w o u l d  
l o g i c a l l y  be viewed a s  emanating from t h e  c o n t r a c t  and ,  genera11y 
s p e a k i n g ,  t h e y  a r e  d e f i n e d  i n  t h e  c o n t r a c t .  %be 'due c a r e '  
requirement,  however, a t t a c h e s  t o  t h e  work, no t  o n l y  by v i r t u e  sf 
t h e  A/E81% c o n t r a c t .  b u t  a l s o  a s  a, m a t t e r  of  l aw,  I t  f r e q u e n t l y  
occurs  t h a t  A/E malp rac t i ce  cases a r e  grounded both on breach o f  
c o n t r a c t  a n d  t o r t  p r i n c i p a l s ,  The d i f f e r e n c e s  a r e  more 
t h e o r e t i c a l  t h a n  p r a c t i c a l  as bo th  a r e a s  0% the law h a v e  
p r i n c i p l e s  t h a t  normal ly  lead  t o  s i m i l a r  results, 

Some j u r i s d i c t i o n s  a t tempt  t o  draw d i s t i n c t i o n s  between va r ious  
d e g r e e 6  of n e g l i g e n c e  i n  a n  e f f o r t  t o  establish degrees  of 
c u l p a b i l i t y  which range from ord inary  neg l igence  t o  conduct which 
approximates an i n t e n t i o n a l  t o r t ,  While many commentators f e e l  
t h e  e x e r c i s e  i s  f u t i l e ,  most  j u r i s d i c t i o n s  d i s t i n g u i s h  between 
s l i g h t  n e g l i g e n c e .  o r d i n a r y  n e g l i g e n c e  and g r o s s  n e g l i g e n c e ,  
S l i g h t  n e g l i g e n c e  h a s  been c h a r a c t e r i z e d  as t h e  failure t o  u s e  
g r e a t  c a r e ,  o r d i n a r y  n e g l i g e n c e  a s  a f a i l u r e  t o  u s e  o r d i n a r y  
c a r e ,  and g r o s s  n e g l i g e n c e  t o  u s e  e v e n  s l i g h t  care ,  A s  a 
p r a c t i c a l  mat te r ,  t h e s e  d i s t i n c t i o n s  should  n o t  change t h e  bas ic  
i n q u i r y  w i t h  r e s p e c t  t o  t h e  ques t ion  o f  negl igence:  whether an  
i n d i v i d u a l  exe rc i sed  reasonable  c a r e  under g iven  circumstances,  
W i l l f u l  misconduc t  i s  conduc t  t h a t  i s  more c u l p a b l e  t h a n  
n e g l i g e n c e ,  e v e n  g r o s s  n e g l i g e n c e ,  b u t  f a l l s  s h o r t  sf an 
i n t e n t i o n a l  wrong, W i l l f u l  misconduc t  i s  o f t e n  r e f e r e e d  t o  as  
"wanton" o r  "wreckless' ,  but  t h e  term is g e n e r a l l y  used t o  denote 
t h a t  t h e  defendant  h a s  i n t e n t i o n a l l y  accomp%ished an  ac t  i n  t o t a l  
d i s r ega rd  of a  r i s k  known t o  him or  s o  obvious  h e  m u s t  have  been 
aware of it, The impor t ance  of w i l l f u l  mi sconduc t  by  a n  R / E  i s  
t h a t  i t  c o u l d  c o n c e i v a b l y  g i v e  r i s e  t o  t h e  a p p l i c a t i o n  sf 
p u n i t i v e  damages, 

A ,  BY CQNTWCT (Mater ia l  t o  be furn i shed  a t  a l a t e r  d a t e )  

B, BY LAW, When t h e  A / E k  d e s i g n  o r  o t h e r  c o n d u c t  i s  i n  
v i o l a t i o n  o f  an e x i s t e n t  s t a t u t e ,  municipal  ordinance,  o r  other 
a p p l i c a b l e  bu i ld ing  code, no e x p e r t  may be needed to e s t a b l i s h  a 
v i o l a t i o n  of t h e  s t a n d a r d  o f  c a r e ,  R a t h e r ,  t h e  v i o i a t i o n  of  a 
s t a t u t e  o r  ordinance may be s u f f i c i e n t  t o  i n v o k e  t h e  d o c t r i n e  of 
n e g l i g e n c e  p e r  s e .  T h a t  d o c t r i n e  h a s  b e e n  i n t e r p r e t e d  
d i f e r e n t l y  b y  v a r i o u s  j u r i s d i c t i o n s ,  b u t  g e n e r a l l y  the 
p r e r e q u i s i t e s  f a r  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  a r e  s i m i l a r  t o  
t h o s e  p r o v i d e d  below, The f a i l u r e  o f  a p e r s o n  t o  e x e r c i s e  due 
c a r e  is  presumed if: 

1, he v i o l a t e d  a s t a t u t e ,  ordinance o r  r e g u l a t i o n  of a 
p u b l i c  e n t i t y ;  

2. t h e  v i o l a t i o n  proximately  caused dea th  or  i n j u r y  t o  



a person or property; 

3. the death or injury resulted from an occurence of 
the nature of which the statute, ordinance or 
regulation was designed to prevent; and 

4, the person suffering the death or the injury to his 
person or property was one of the class of persons for 
whose protection the statute, ordinance or regulation 
was adopted, 

If all of the above conditions aremet, there is apresuaption of 
negligence which can only be overcome by the presentation on: 
substantial evidence to the effect that the A/E acted reasonably 
under all the circumstances. In general, Borne of the statutory 
law effecting A/G1s are as follows: 

Federal Law: National Environmental Policy Act, the 
Federal Water PoPution Control Act, the Clean Air Actp 
Toxic Substances Control Act, Labor Law, Copyrights and 
Patents. 

State and Local Laws: Zoning and Land Use Controls. 
Coastal Management, Building Codes, Engineering 
Licensing Statutes, Selection of Engineers and 
Contractors for Public Contracts, Public Utility 
Regulation and Water Resources Law, 

The policy behind the above rule is fairly straightforward. Most 
ordinances, statutes and codes pertaining to design and 
construction of buildings are passed to develop certain minimum 
standards of design and construction that will ensure proper 
performance of the structure and prevent damage or injury to the 
owner of the building or people who might foreseebly utilize it, 
Accordingly, when the A/E either by his design or supervision of 
construction. participates in the construction of a structure 
which violates a statute, code or ordinance, the doctrine sf 
negligence per s e  generally applies, Traditionablyr the 
application of strict liability to A/E's has been limited since 
they offer a service. not a product, There are, however, t h r e e  
categories of strict liability which should be explored, as they 
represent potential areas of liability for the A/E, Those 
categories are: Products Liability, Warranty Implications and 
Ultra-Hazardous Activity. 

l. Products Liability. Many states have adopted the rule that a 
manufacturer is strictly liable for injuries caused by a 
defective product. The courts have, however, distinquisbed 
between products and services, 

2, Warranty Applications, The vast majority of jurisdictions 
have found that professional services are not subject to the 
doctrine of iqlied warranty. The rationale for this is similar 
to that expressed in the products liability cases, As engineers 
deal with the inexact sciences they must largely depend on t h e i r  



judgment, and even "the keenest engineering minds can err in 
their most searching assessments". A/E's, therefore, cannot be 
required to be infallible, but only to use reasonable care and 
competence. There are a few jurisdictions which have held that 
while the design professional is not an insurer of perfect plans, 
he impliedly warrants that his plans will make the design 
structure reasonably fit for its intended use. It is important 
to note, however, that while the court supporting the minority 
rule discusses the professional's liability in terms of breach of 
implied warranty, it appears to be applying a negligence standard 
to the A/EPs conduct. 

3, Ultra-Hazardous Activities. Sometimes strict liability is 
imposed on individuals who engage in ultra-hazardous or 
abnormally dangerous activities. This general theory stems from 
the 'rules of L LR38L330 (1868) which held that 
a defendant was liable for damages caused by a thing or activity 
unduly dangerous and inappropriate to the place where it is 
maintained. While most states follow this rude to varying 
degrees, most adopt the second restatement of Torts, Section 530, 
criteria for establishing what constitutes an ultra-hazardous 
activity. These considerations include the magnitude of t h e  
harm, the likelihood that harm will result, the inability to 
eliminate the risk of harm, common usage, the appropriateness of 
the activity to the place where it is carried onr and the value 
to the community. 

C. CONI)UCT (material to be furnished later) 

B. COMPANY POLICY PERMANENT DIRECTIVE 1 (material to be 
furnished later) 

IV. TBE NEED FOR WRITTEN CONTRACTS--Some Troublesome Contract 
Provisions, A contract is a promise or a set of promises, for 
the breach of which the lawgivesa remedy, or the performance of 
which the law in some way recognizes as a duty. The proper 
function of a well-written and carefully negotiated contract is 
the recording of a clear understanding between the parties to the 
agreement, so as to eliminate the need of ever having that 
agreement resolved or interpreted in a court of law, 
Increasingly, the courts are finding that A/E9s have a duty to 
others not a party to such agreements. Such a duty has 
traditionally been extended to the estate of a deceased client, 
to a new owner of the client's iinerest, etce In recent years, 
the courts have been extending the duty of A/Ek to those others 
who may be seen as having reason to rely upon the A/E8s work or 
judgment, The duty of the A/E has, for exampler been extended to 
the general contractor, to subcontractors, to injured workers, to 
sureties of the owner or contractor, to subsequent purchasers of 
the completed project and even to unrelated parties or people in 
the street. Of continuing concern to the A/E is the 
interpretation of the courts of the duty or liability which 
accompanies a contract and is often interpreted dependent upon 



what the parties to the contract expect, what responsibilities 
are assumed and what responsibilities are defined in said 
agreements. 

In the development "~d, contract law. the courts have consistently 
held that there are certain elements that must be present for a 
contract to be valid: an offer, an accegcance, consideration, 
and terms of +ich are not otherwise against the public policy of 
the state in which the contract is executed. 

An offer means a tender by some person to perform an act in 
return for some fez- of consideration. An offer may be 
unequivocal or it maytc made with reservations; it may be open 
for various periods of time such as a few minutes, a few hours, 
days or weeks or even longer. The offer is considered to be 
outstanding and open until its acceptance, rejection or 
withdrawal by the person making the offer. Acceptance means to 
agree to perform an actor todeliver aproduct or serviceas s e t  
forth in the offer, Consideration is defined as anything of 
agreed or perceived value which is given by either party to a 
contract to bind it, The value of the consideration need not be 
great, Courts rarely intervene in a contract dispute where the 
major issue is whether the consideration is adequate, This i r i  
important to the A/E since they may make an offer, have an 
acceptance and, thereafter, have a client renege. If they have 
performed even minor elements of their obligation, there may be 
consideration sufficient for enforcing the contract, or at least 
a portion of it, to prevent one party's unjust enrichment at the 
expense of the other. 

A. THE NEED FOR CONTRACTS. The Value of LETCo Form 
Contracts (to be furnished later) 

B. TROUBLESOME PROVISIONS 

1. SCOPE OF WORK CLEARLY DEFINED. The services 
furnished by an engineer will depend on the size and complexity 
of the work, the tecxhnical staff, and the basis on which the fee 
is determined. Complete engineering services normally are 
accomplished in three phases as follows: 

(I) engineering and economic feasibility studies and 
preliminary report, 

(2) preparation of contract plans and specifications, 

(3) supervision of construction 

of utmost importance in the drawing of contracts for professional 
services is the definition of the scope of the services to be 
furnished. The statement should be definite and precise and 
should establish the limits of the engineer" rreponsibilities 
beyond question. To be avoided are such general statements as 
"the engineer shall do all engineering work and perform a l l  



engineering services required in connection with the construction 
of the project". Such a requirement may obligate the engineer, 
at his own expense, to represent the client in lengthy and costly 
investigations and court procedure if litigation or arbitration 
proceedings should develop from the work. This may be true even 
though the dispute might have no direct connection with the 
services to be provided. The contract should be specific in 
providing for additional compensation for any services required 
other than those contemplated by the agreement and on which the 
original fee was based. If materials engineering or testing 
services are to be provided, there should at least be a 
confirming letter sent to the client specifying those services 
that have been authorized. In the absence of such specifically 
defined services or confirming letters, it is extremely difficult 
to later determine what services the client meant to be furnished 
or what part of the plans or specifications were to be applied, 

2. PAYMENT TERMS. It is important that contracts or 
proposals with clients clearly define when payment for our 
services is to be made, by whom and whether or not any retainage 
is to be withheld. Many client-originated purchase orders, 
subcontracts and other formal types of agreements will provide 
that we will receive payment within a certain number of days 
after our client has received payment from their client. An 
extremely heavy burden on our cash flow and aging of receivables 
occurs when this type of clause becomes a part of our written 
agreements. Moreover, our standard contract language provides 
that payment for services rendered is due and payable within 30 
days from the date of our invoice. If payment is not made within 
the foregoing time limitation, we further provide that such 
payments will bear interest at the highest legal rate provided by 
law in the appropriate jurisdiction where the services were 
performed. Each of us should be aware that the providing of 
services by our company and getting paid for them is a 
fundamental basis on which our company continues its ability to 
provide a competitive service in the communities where we work 
and to provide stable employment for each of us. 

3. INDEMNIFICATION. As the flow of A/E litigation has 
steadily increased, the law of indemnity has assumed ever greater 
importance. One of the distinguishing characteristics of A/E 
litigation is the wide variety and number of parties frequently 
involved. While resolution of issues concerning what parties a 
plaintiff may have rights against determines, in the first 
instance. the direction of. and parties to, the litigation, the 
question of where liability will ultimately rest is often 
determined by the law of indemnity. Indemnity may allow a 
defendant, even where found directly liable to a given plaintiff, 
to pass on some or all of his liability to his indemnitor. 

Normally, a finding that one party is required to indemnify 
another results in the shifting of the entire loss from the 
indemnitee (the party to be indemnified) to the indemnitor (the 
party required to indemnify). Indemnification can be required 
under an express contractual arrangement between the parties, or 



because a "special relationship" exists between the parties, 
pursuant to a theory of implied contractual indemnity, or 
pursuant to a theory of equitable indemnity (where, under various 
circumstances, a loss should more equitably be borne by one party 
rather than another). 

Express contractual indemnification provisions are very conunon in 
owner-contractor and contractor-subcontrctor agreements. 
Normally. the contractor (or subcontractor) agrees to indemnify 
the owner for liability incurred as a result of work which the 
contractor has agreed to perform, Such agreements are very 
strictly scrutinized by the courts with respect to the scope of 
the indemnitorfs obligations, and are usually construed strictly 
against the indemnitee. Where the parties have, by contract, 
attempted to delineate indemnification obligations, the extent of 
the right of indemnification is ordinarily determined only from 
the contractual provisions and loss cannot be shifted thereafter 

.equitablew theories. L =18n_r 
,l3 Cal. 3d 665, 119 C 1975)- 

If an express indemnity provision is found in the contracts 
involved in a given case, one should first consult his attorney 
to determine whether an 'anti-indemnification' law has been 
enacted. Some states have found certain indemnification 
provisions repugnant to their public policy and simply do not 
enforce them. That is, some states choose not to encourage 
agreements which allow individuals to minimize or eliminate 
liability for their own negligence. In those states it is 
believed more socially desirable to require each person to 
respond individually for his own active negligence, rather than 
passing the results on to someone else. Accordingly, some states 
prohibit and void indemnification provisions which require 
indemnification of a party for their own sole and active 
negligence. 

Even in states with anti-indemnification statutes, a concurrently 
negligent indemnitee may be eligible for indemnification where 
the express agreement unequivocally embraces his own negligence 
as well as that of the indemnitors. In other words, 
indemnification may be permitted (if the agreement so provides) 
where the indemnitee was arguably concurrently negligent, but not 
allowed where his negligence was the exclusive cause of the 
injury. L. 61 , 242 Cal. App, 2d 
835, 51 Cal. Rptr. 844 (1966)~ 
e Tbamns, 346 N.E. 2d 2 5  
jurisdictions withcut anti-indemnification statutes, a provision 
which expressly and unequivocally states that the indemnitee is 
entitled to ind r his own negligence, may be 
enforced. 93 Cal. App. 3d 49, 140 Cal, 
Rptr. 559 (1977); h g  506 
S.W. 2d 701 (Tex. Civ. App. 19741, 

Express indemnity provisions can be worded in any number of ways. 
Some require indemnification for liability 'howsoever caused,' 
"regardless of responsibility for negligence," 'which might arise 



in connection with the agreed work," or other language that does 
not specifically refer to the relative negligence of indemnitor 
and indemnitee. In such circumstances, the agreement is usually 
interpreted to require indemnification where the indemniteets 
negligence was only "passives as opposed to a third party" or 
the indemniton's "active" negligence. Some states, however, will 
not allow indemnity under a 'howsoever caused" provision where 
the indemnitee has been negligent in any fashion, active or 
passive. 

Still other express provisions provide that the indemitor is to 
indemnify the indemnitee for liability "caused by" the indemnitor 
(e.g.! "the indemnitor shall indemnify the indemnitee for all 
liability arising out of injuries in any way caused by the 
indemnitor'). Under this kind of provision, any negligence on 
the part o f  the indemnitee, a c t i v e  or passive, b a r s  
indemnification by the indemnitor regardless of the indemitor's 
concurrent negligence in causing the same injury. Essentially, 
the indemnitor with such a provision will not be held responsible 

emnitee" negligence of any variety. & ;Ld 6L 

The basic similarity between the implied contractual and 
equitable indemnity theories arises from the fact that losses may 
be shifted between parties who are not necessarily in privity of 
contract, where there is a discernible difference in the quality 
of the parties' involvement in the causation of damage. That is, 
these indemnity theories shift a loss from one party who may have 
been 'secondarily' or 'passively" negligent, to another 
mprimarily' orWactively" negligent party, mSecondary' or 
"passiven negligence is often found in a party's ffalure to 
inspect, observe, or correct a dangerous condition or defect; it 
also characterizes the imposition of a vicarious liability, where 
a party is held liable based on their status as the employer or  
principal of another party. 

'Primary' or 'active" negligence is attributable to the morally 
culpable party, whose active behavior actually created a 
dangerous condition or defect. In those states recognizing 
equitable indemnity, the courts will--in fairness--pass on 
liability to the party who should "equitablym pay--the actively 
negligent party, Some states, however, thoroughly reject the 
e¶u inde theories. L 
Bil and 56 Wis. 2d .W. 
2d 268 (1972). 

As can be seen from the brief references above. the f i e l d  of 
indemnity is of tremendous significance in A/E litigation, 
Further, each jurisdiction has its own very distinct body of law 
which applies. While a general understanding of indemnity is 
beneficial, particular attention must be paid to the law of your 
jurisdiction. 



4. WARRANTY. A warranty may be viewed as a promise to 
achieve a certain result rather than a promise to perform certain 
services. As stated earlier, your duty is generally construed as 
requiring the performance of services with due care, rather than 
the warranty of results. You are, however, certainly capable of 
warranting a result contractually. This results from use of 
language in the contract agreement that refers to the achieving 
of, or inspiring of, or being responsible for certain results, or 
simply that states that certain results will be obtained. We 
encounter this type of clause quite often in purchase order forms 
that are issued by large manufacturers for procurement of 
*widgetsw. You should learn to recognize contract language that 
is related to the procurement of goods which is governed by the 
Uniform Comercial Code such as warranty of merchantability and 
warranty of fitness for a particular purpose. Anytime you 
encounter language of this nature it should immediately run up 
red flags for you to discuss the matter with eomeone 
knowledgeable of those type clauses. Otherwise, you may be 
liable for problems that occur even without negligence, in this 
event, your professional liability insurance would probably not 
apply to a lost;. The need to avoid warranties is, therefore, 
obvious. for these reasons, phrases such as you will 'insure 
that" or "assure thatw or "see to it thatm or "be responsible for 
the sufficiency ofa must be avoided. 

A Texas Appeals Court ruled that in the absence of any special 
contractual warranties or guarantees from an architect or 
engineer to his client, an A/E will normally not be subject to 
any implied warranty that drawings (and other work products) are 
free from defects or that he has an implied duty to prepare 
documents that will result in a building suitable for the 
purposes for which it will be used. Instead an architect/engineer 
will be held only to a standard of reasonable care. 

5. SAFETY. You in your work as engineers perform 
tasks that involve job site visits before, during and after 
construction has occurred, During these visits it is only proper 
that you be responsible for the safety of yourself and other 
LETCo personnel. However, it is incumbent upon you to recognize 
that once construction starts, control of the l o b  site 
historically goes to the general contractor. As a consequence, 
the contractor should be the party responsible for safety in, an, 
or about the job site. Should you encounter s clause that 
requires that you be responsible for job site safety with the 
attendant right to stop the work, you should recognize that the 
clause imposes upon you a duty to stop the work should safety 
hazards be observed. You should make every effort to avoid 
responsibility for methods of performance of construction work, 
superintendency, sequencing of construction, or safety in, on or 
about the job site. Should you not make clear through your 
contracts that you are not responsible for the above you are 
merely subjecting yourself as targets by third party injured 
workers for law suits. You may even run into clauses sucbas the 
following where the client proposed that "the engineers shall be 



responsible for any losses or injuries which occur at the job 
site due to unsafe conditions which result from the plans and 
specifications provided by the engineer." This is a typical 
clause you should avoid at all costs. Nevertheless, in the event 
that you become aware of a job site safety problem, you should 
direct that problem to the attention of the owner or his 
representative sothat action can betaken to cure or correct the 
problem. 

6. INSPECTIONS/SUPERVISION/DIRECTION. Use of the term 
sinspection" is inappropriate in describing field observation 
services performed by you as an engineer. Through court 
definition, it has become a common expectation that an inspector 
will uncover violations of law, errors, etc., and therefore, if 
no negative findings are made after an inspection, it is usually 
assumed that everything is as it should be. This reasoning is 
sometimes extended to apply to professional engineers, and it may 
be interpreted in such a way as to make you liable for any error 
which could have been detected by an inspection but which was 
not. 

Observations are not intended to relieve the contractor of his 
responsibilities to complete the job in accordance with the plans 
and specifications. Neither is the engineer, by virtue of his 
observations, assuming any responsibility for the mothods or 
procedures used by the contractor. It is not appropriate to use 
the term *inspection' in connection with one of your field 
representatives. Should you encounter a client that requires the 
use of the word "inspection", it is suggested that you utilize 
the clause contained in the Association of Soil and Foundation 
Engineers Contract Reference Guide, which in general states that 
inspection shall consist of visual observations for substantial 
compliance with the contract documents. 

7, ARBITRATION. Recently I read an article in a 
professional magazine entitled, "Arbitration--Winning the Legal 
Rat Race". The article expounded on the virtues of arbitration, 
stating that a dispute can procede to a conclusion through 
arbitration much more quickly than through litigation, The 
parties do not have to contend with the clogged civil court 
calendar in many areas, and the process itself is more 
streamlined, often dispensing with many of the procedural 
niceties of motions, hearings, and general maneuvering conducted 
both before and after trial. In most cases, the decision by the 
arbitrator is final. the loser has no appeal. and the winner is 
entitled to immediate payment. 

The article vent on to say that because arbitration is quicker 
than litigation, it is generally cheaper as well because it 
eliminates much of the initial pre-trial maneuvering, and saves 
lawyers-tie, and consequently the client" money, Even more 1s 
saved by virtue of the elimination of the appeal process, 



1 
Additionally. the article offered that since the parties have 
some say in choosing their arbitrator, arbitration affords a much 
greater opportunity than court in having the matter heard by 
someone with a knowledge of construction and engineering. 

Arbitration has been promoted for a number of years by a number 
of professional organizations as the preferable alternative to 
the cost and frustration of litigation. Binding arbitration is 
called for in some standard forms of agreement, including client 
forms as well as those drafted by some of the professional 
organizations such as AIA and NSPE. Although when utilized under 
proper circumstances I endorse incorporation of a properly 
drafted arbitration clauseina contract, it is my belief that it 
is unwise to agree to binding arbitration as a sole and exclusive 
remedy for your liability, Several serious drawbacks occur, 

(I) Most arbitration clauses that I have encountered 
do not automatically provide for adequate discovery 
proceedings. This means that you may have to defend 
against allegations of wrongdoing without effective 
information with which to prepare a defense. Again. 
with a properly drafted arbitration clause this can be 
cured. 

( 2 1  Arbitration usually does not permit an automatic 
appeal process. The issues upon which appeal may be 
granted are very limited. Improper decisions of law or 
erroneous determinations of fact are not appealable 
unless they may be proven to reflect bias prejudice on 
the part of the arbitrator (a tough burden to prove), 
Therefore. a n  unfairly or poorly arrived a t  
determination may be final and binding. 

(3) Qualifications of the arbitrator sometimes create 
a problem. Will the person be knowledgeable about the 
particular problem or the performance standard of the 
professions involved? There are arbitrators who have a 
history of being one-sided in disputes. Many do not 
have the time or energy to devote to questions at 
issue; they may be precipitous in their decisions. 
Obviously, this is a subjective problem, but it is a 
serious one, There is a known temptation on the part 
of arbitrators to spread the risk (practice in the 
legal industry known as "spreading the babym), This 
appears to be an effort to make everybody partly 
responsible for what went on. 

(4) Lastly, the decision of an arbitrator does not 
have the same force and effect as that of a judge in a 
court of law. What we mean by this is that even if you 
have won and have incurred all the expense and the loss 
of time from participation in arbitration proceeding 
you may still have to initiate a separate legal action 
to enforce the arbitrator's award. 



I 
Notwithstanding the fact that it is my belief that properly 
drafted arbitration clauses can implement a proper disputes 
settlement mechanism, it is my belief that you should make every 
effort during negotiation of the contract to avoid language 
calling for "binding arbitration". You can do this by simply 

I striking the arbitration provision in its entirety, outlining the 
foregoing reasons. You will encounter some cases--especially in 
certain government projects including some state projects--where 
arbitration is required through the various laws enacted by the 
state or federal legislatures. In some cases, deletion of the 
clause is not possible. Should you encounter this problem, it is 

I suggested that you attempt to change the imperative language 
= k referred to arbitrationm to the permissive 'olay. b9 
referred to arbitration by mutual consent'. Such language will 
allow the examination of a dispute before agreeing to arbitration 
and does not preclude the initiation of a legal action, 

1 8, CERTIFICATIONS. Like warranties or guarantees, 
certifications require that an engineer attest in writing that 
something i~ so. Usually, you are asked to sign a certificate 
because someone else is attempting to shift a burden of 
responsibility from himself to you. Except in very rare 
circumstances, these certificates should not be signed. An , unfortunate circumstance has evolved from the risk-shifting 
syndrome, namely to require engineers to certify about conditions 
of the job site and the work they perform. Such certifications 
by professional people expose them to contractual liability that 
would not be theirs under common law. By signing a certificate 
or certification document, you are promising contractually that , something is or will be so. It may take the form of a 
certificate concerning subsurface conditions, the capability of a 
building site to sustain a particular load, the percentage of 
density achieved by soil compaction, or other conditions about 
the job or work performed. 

, You should be especially alert to words like 'certify' and 
*certificationR and to documents that include similar words. 
Anytime you execute a certification document you subject yourself 
to dangerous legal exposure. Along with an assumption of 
liability, you may very well negate the effect of any 
professional liability insurance that may be in effect. 

I 
Should you encounter a certification or certification statement, 
you should attempt to negotiate a change to a declaration or 
statement that says you have performed to the best of your 
ability and in accordance with generally accepted practises 
within your community, By utilization of the foregoing language , you will mitigate the impact of any such statement and subject 
yourself to the normal standard of care that the courts have 
construed. 

9. ERRORS and OMISSIONS INSURANCE (to be furnished 
later) 

1 



I 
V. LIABILITY CLAIMS 

A. CLAIM DEFINED (material to be furnished later) 

B. INITIATING, ENCOURAGING & MAINTAINING COMMUNICATIONS. 
Malpractice claims often stem from a failure to keep in close 

I communication with the client. The following practical 
principals are helpful in keeping the client informed: 

1. Explain to your client that your business is the 
rendering of opinions based on professional education 
and experience, compensated by an hourly fee. 

I 2. Do not promise, represent, guarantee or predict to 
your client any specific result. 

3. Before performing any services, advise your client 
of the amount of your fees or the basis of computing 
your fees. 

4 .  Continuously inform your client of what has 
transpired by periodic status reports. 

5. If there are long periods of delay, explain to your 

1 client the reason for inactivity. 

6. At a minimum, send copies of reports and self- 
explanatory letters. 

7, Return all client telephone calls on the same day. 

1 8. Do not withhold from your client any serious 
problems that develop. 

9. Advise your clients of all risks that may be 
involved and document with letters. 

I 10. Do not take any material action that may in any 
way prejudice your client's position. 

Last, confirm all oral instructions or important conversations 
with your client by letter. 

b 
C. PRESERVING THE RECORD (material to be provided later) 

1, TIMELY INVESTIGATION 

2. DOCUMENTATION. The trial of a malpractice case may , not occur for many years after the design and construction are 
completed. Full documentation of all decisions is essential to 
building a successful defense. The most effective way to 
institutionalize the documenting of decisions is by the creation 
f preprinted forms which each staff member automatically fills 

out and includes in the design and construction file. At the , minimum, an accurate record should be kept of a l l  telephone 



conversations relating to the project and extensive written or 
dictated notes should be taken of all field visits, owner/client 
meetings, bid conferences, and other activities. Whenever 
possible, the A/E's notes should be incorporated into a timely 
letter to the client. to verify the points discussed and 
decisions reached. 

3. STATING THE FACTS -- NOT OPINION (to be furnished 
later) 

D. RECORDS ARE DISCOVERABLE -- BE OBJECTIVE. HOW would you 
like to be brought into court, put on the witness stand and 
interrogated about issues on which other parties have failing 
memories. It is my opinion that not many of us would like to say 
"No* to the question, .Did you put it in writing?., or to other 
questions that evolve from answers such as, .I know we followed 
that procedure because we always do", or 'The matter was 
discussed many timesR, or "Surely I don" have to do my work 
thinking always about the possibility of being sued.R 
Unfortunately you do, and not only that, you may be sued not only 
on account of an actual breach of d u t y . b u t a 1 s o b e c a u s e y o u w e r e  
merely a party to something that went wrong. 

Without question you should reduce all agreements for performance 
services to writing, and state with particularity the scope of 
services, payment terms, responsibility of the parties, etc, 

Documentation is a particularly important method of establishing 
safeguards against later claims in litigation. A specific 
example is a maintenance of a complete log of project events, 
The following check list contains some items which have been 
frequently omitted when preparing project files. 

Memoranda of informal con£ erences and telephone 
conversations. 

Documentation of the owner's authorization to enter 
into the contract with the professional. 

Copies of owner-furnished data, such as the program 
expected, survey, soil reports, any legal matters, and 
so forth. 

Documentation of key project decisions and the owner's 
responsibility thereto. 

Copies of a l l  contracts entered into by the 
professional and his client, where the client is the 
owner or another professional. 

When preparing project documentation there are certain cautions 
which should be observed because, in the event of a lawsuit, 
project records and files are subject to discovery (review by 
other parties and opponents in the legal action). Therefore, it 
is just as important to avoid recording some things as it is to 



preserve others. The following lists some of the circumstances 
in which the written record can be detrimental: 

Avoid all references to personalities. 

Document the performance of others stating objective 
facts. Do not use statements which tend to debase 
another person. For example, use "The contractor 
failed to install -- as required by of the 
specifications", rather than "The contractor is doing a 
lousy job.' 

When investigating an injury to persons or damage to 
property, record only what has been actually observed, 
and the names and addresses of witnesses to the event. 
Q,Q record opinions or conclusions as to the cause 
of the incident or h o w i t c o u l d h a v e b e e n a v o i d e d .  

Communications with third parties should be limited to 
and in accordance with the requirements of the 
contract. Do not volunteer or perform gratuitous 
services, especially after you suspect a problem 
exists, 

When recording the minutes of project meetings. state 
clearly which party is responsible for each of the 
matters discussed. By way of example, if the subject of 
safety should come up at any project meeting be sure 
that the minutes reflect the fact that it is not the 
engineers9esponsibility to take actions relating to 
safety. 

Proper documentation and recording of the facts can be your first 
line of defense in any legal action. That documentation could 
effectively mitigate or eliminate any action that the opposing 
party would be planning to take. The savings in time, money and 
effort to prepare records properly in the first place will far 
outweigh the time, money and effort required to establish and to 
achieve a successful defense of a legal action in the absence of 
good records, 

E, DANGER OF SUPERLATIVES (See Exhibit 'C", Pages 36 6t 37) 

f. SPECIFICATIONSp DRAWINGS, b REPORT mITING 

1, SPECIFICATIONS. Probably the best way to initiate 
a description to specifications and drawings would be to state 
that the specifications describe what is to be furnished and how 
it is to be installed, whereas the drawings depict graphically 
where it should be placed. Or, in other words, specifications 
are made up of words and may be defined as 'a description of the 
quality of materials and equipment to be used in the project and 
their appliction or installation". 



Specifications in general fall into six categories. The six types 
are: the performance specification, where the results of the 
product, rather than a product itself, are specified; the 
description specification, as the name imples, is a description 
of a product; the brand name specification, where the product is 
specified by the name given by the manufacturer or by the 
manufacturer's name and model number; the closed specification, 
which may consist of a single product or multiple products and 
w i l l  generally be construed a s  applying brand name 
specifications; open specificationr where a specifier allows all 
manufacturers %hose products meet the performnce or description 
to be utilized; the reference specification, where the item 
desired is referred to by a number corresponding to a number in a 
published specification, Thus, an engineer nay create 
specifications under any of the above referenced or he may 
utilize a combination of those methods. 

You as engineers are assumed to be skilled in your fields, 
Bow@ver, your technical knowledge is of little value if you are 
unable to communicate that knowledge effectively to contractors, 
Owners, and most importantly to a judge or jury, should that be 
required, 

A technique of specification writing depends upon the application 
of a few basic principles of English grammar, word usage and 
composition that 1% sure all of you learned in school. It is 
mandatory that if you are preparing specifications you be precise 
in wording and punctuation and, in that respect, specification 
writing is quite similar to legal work, Remember, the word 
'specificationw contains the word "specific". In other words, Bg . Throughout your engineering career you will find that 

es of literature that you will prepare, such as company 
descriptive, marketing, and/or publicity materials, need not be 
so precise, but in specifications a misplaced comma can result in 
a lawsuit, Thus, unless you prepare specifications in a clear, 
concises properly written way, the careful work so laboriously 
designed and applied to the project may be entirely forgotten 
when a misunderstanding arises. If you prepare specifications, 
I" sure you will recognize that you have little defense, if what 
you write can logically be construed to mean something other than 
what was intended. In general, a court will look into what was 
the intent of the parties. Howeverr in specifications writing 
the intent of the parties means little, if anything, to the 
court. A contractor bidding on a set of  specifications has 
nothing to do with the choice of words and bow to take what was 
written and determine the meaning. As a result, any reasonable 
interpretation of the specifications proposed by a contractor 
would be supported by the courts. There i s  an axiom in the law 
that in case of ambiguity, the courts do not interpret the 
meaning in favor of the party who wrote the ambiguous statement. 
Few owners will forgive you for careless work when it cost them 
moni fore, remember your motto in specification writing: 
" JZg 

I 



A few b a s i c  g u i d e l i n e s  t h a t  might  a s s i s t  you s h o u l d  you be 
prepar ing  s p e c i f i c a t i o n s :  

At tempt  t o  u t i l i z e  words t h a t  can be c o n s t r u e d  under 
t h e i r  p l a i n  meaning. 

A v o i d  c e r t a i n  words  s u c h  a s  " a l l n ,  " a n d a ,  ' a n y m ,  
' a n d / o r n t  " e i t h e r n  o r  "bo th" ,  "smooths and ' s t r a i g h t ' ,  
Such words e i t h e r  defy  d e f i n i t i o n  by being too  g e n e r a l  
o r  demand p e r f e c t  r e s u l t s .  You w i l l  f i n d  t h a t  
c o n t r a c t o r s  a r e  e x p e c t e d  t o  p roduce  a p r o d u c t  t h a t  i s  
s u b s t a n t i a l l y  i n  compliance with c o n t r a c t  documents-- 
n o t  a  p e r f e c t  product.  M o t h e r  g e n e r a l  r u l e  of thumb i s  
t h a t  you should  address  ma t t e r s  t h a t  t h e  owner w i l l  do 
a s  ' the owner w i l l m .  You should u t i l i z e  t h e  o b l i g a t o r y  
v e r b  i n  c o n t r a c t o r  a c t i o n s  a s  ' the c o n t r a c t o r  s h a l l m ,  

Once you embark upon p r e p a r i n g  s p e c i f i c a t i o n s ,  make 
c e r t a i n  t h a t  you u t i l i z e  t h e  same verb  t e n s e  throughout 
t h e  spec i f  i c a t i o n  document. 

S t r i v e  t o  u t i l i z e  t h e  same s t y l e  format throughout t h e  
s p e c i f i c a t i o n ,  Do n o t  c h a n g e  f r o m  n a r r a t i v e  t o  
i m p e r a t i v e .  and v i c e  v e r s a ,  o r  a t t e m p t  t o  u t i l i z e  an  
e loquen t  and impress ive  s t y l e .  S p e c i f i c a t i o n s  should be 
s t a t e d  1 

2. DRAWINGS. Through t h e  e v o l u t i o n  of time, eng inee r s  have 
l e a r n e d  t h e  v a l u e  of a  drawing f o r  d e p i c t i n g  what t h e y  had i n  
mind s o  t h a t  o t h e r s  could  look a t  it and c r e a t e  what t h e  drawing 
showed. 1% of t h e  o p i n i o n  t h a t  d rawings  o r  p l a n s  were made 
before  t h e  cons t ruc t ion  of t h e  b e a u t i f u l  b u i l d i n g s  i n  t h e  V a l l e y  
o f  t h e  N i l e ,  t h e  p y r a m i d s ,  t h e  t o m b s ,  t h e  t e m p l e s  o f  t h e  
Pha raohs ,  and o t h e r  a n c i e n t  s t r u c t u r e s  of  e a r l y  e r a s ,  T h e  e a r l y  
h i s t o r y  of  t he  Medi terraneian a r e a  d i s c l o s e s  t h a t  b u i l d i n g  p l a n s  
were i n  use  a t  t h a t  t ime.  

Drawings should  be c l e a r  and conc ise ,  and should  p r o p e r l y  d e p i c t  
g r a p h i c a l l y  t h e  e n g i n e e r i n g  r e q u i r e m e n t s  t o  a v c c o m p l i s h  
cons t ruc t ion  of t h e  p r o j e c t .  

3 .  REPORT W R I T I N G .  LETCo h a s  d e v e l o p e d  a word p r o c e s s i n g  
a p p l i c a t o r g s  g u i d e  f o r  p r e p a r a t i o n  o f  p r o p o s a l s  i n  t h e  
g e o t e c h n i c a l  a r e n a ,  E o p e f u l l y ,  s i m i l a r  documents  w i l l  be 
p r e p a r e d  i n  t h e  f u t u r e  f o r  u t i l i z a t i o n  i n  v a r i o u s  o t h e r  
d i s c i p l i n e s  where we p r a c t i c e .  U n t i l  f u r t h e r  g u i d a n c e  i s  
provided,  you should bear i n  mind t h a t ,  i n  o rder  t o  Be s p e c i f i c ,  
t h e  p r o p o s a l  s h o u l d  c o n t a i n  n o t  l e s s  t h a n  t h e  f o 2 l e w i n g  
information:  

Purpose  c l e a r l y  d e f i n e d  by  r e f e r e n c i n g  a l l  i m p o r t a n t  
d a t a ,  

Information provided by t h e  owner and/or c l i e n t  s u c h  as 
t e s t i n g  requirements,  o l d  l o c a t i o n  maps, and any o t h e r  





The "MacPherson D o c t r i n e "  was w i d e l y  a c c e p t e d  i n  t h e  c o u r t s  
throughout t h e  na t ion .  While t h i s  c a se  was l i m i t e d  t o  a  product  
t h a t  c o u l d  p r o d u c e  b o d i l y  harm,  i f  t h e  c o n s t r u c t i o n  was 
d e f e c t i v e ,  o t h e r  dec i s ions  broadened t h e  scope. 

Today you can be sued  i n  a l m o s t  any American c o u r t  t h a t  h a s  
a p p r o p r i a t e  j u r i s d i c t i o n  o v e r  you whether  you have  a  c o n t r a c t  
r e l a t i o n s h i p  w i t h  t h e  pa r ty  o r  not. Over t h e  yea r s  t h i s  d o c t r i n e  
has e s s e n t i a l l y  been a p p l i e d  t o  engineers  who h i s t o r i c a l l y  have 
had c o n t r a c t s  w i t h  an owner. I n  view of t h i s  f a c t ,  a l m o s t  any 
pa r ty  i n v o l v e d  i n  t h e  r o l e s  we discussed e a r l i e r ,  may i n i t i a t e  a  
l e g a l  a c t i o n  a g a i n s t  you f o r  your  a c t s  o r  your  f a i l u r e  t o  a c t .  
What we're t r y i n g  t o  convey t o  you is t h a t  p r i v i t y  of c o n t r a c t  is 
no l o n g e r  a  s a t i s f a c t o r y  d e f e n s e ,  and a c t i o n  can  be t a k e n  
d i r e c t l y  a g a i n s t  any n e g l i g e n t  par ty .  

I t  i s  g e n e r a l l y  h e l d  today t h a t  engineer ing p r o f e s s i o n a l s  owe a  
d u t y  o f  r e a s o n a b l e  c a r e  (and,  t h e r e f o r e ,  may b e  l i a b l e  f o r  
n e g l i g e n c e ]  t o  a l l  t h o s e  who might  r e a s o n a b l y  be f o r e s e e n  to 
s u f f e r  damages a s  a  r e s u l t  of t h e i r  n e g l i g e n c e .  A g r o u p  of 
' r e a s o a b l y  f o r e s e e a b l e "  p l a i n t i f f s  h a s  been found t o  i n c l u d e  
workmen, t h e  p u b l i c ,  remote owners, s u r e t i e s - - p r a c t i c a l l y  anyone. 

8. STRICT L I A B I L I T Y .  I n  r e c e n t  y e a r s ,  and a s  a n  ou tg rowth  
of product  l i a b i l i t y  dec i s ions ,  p l a i n t i f f s '  lawyers  have sought 
t o  app ly  t h e  p r i n c i p l e  of s t r i c t  l i a b i l i t y  t o  t h e  work product  of 
t h e  d e s i g n  p r o f e s s i o n a l .  The b a s i c  t h e o r y  advanced  f o r  t h i s  
a p p l i c a t i o n  h a s  been t h a t  t h e  d e s i g n  p r o f e s s i o n a l r  by h i s  
under taking,  i m p l i e d l y  warrants  t h a t  t h e  f r u i t s  of h i s  endeavor 
w i l l  be reasonably s u i t a b l e  f o r  t h e  purposes and uses  intended.  
A t  f i r s t  g l a n c e ,  t h i s  argument  seems v a l i d  and r e a s o n a b l e .  
However, a p p l i c a t i o n  of s t r i c t  l i a b i l i t y  t o  t h e  e n g i n e e r i n g  
p r o f e s s i o n a l  o v e r l o o k s  a  v e r y  b a s i c  d i s t i n c t i o n  b e t w e e n  
pe r fo rmance  of s e r v i c e s  and t h e  mass p r o d u c t i o n  of 'widgets".  
R e c e n t l y  t h e  C a l i f o r n i a  c o u r t s  a d d r e s s e d  t h i s  i s s u e  i n  a  c a s e  
i n v o l v i n g  a n  e n g i n e e r  who had  b e e n  r e t a i n e d  t o  c o n d u c t  a  
f e a s i b i l i t y  s tudy,  and t h e r e a f t e r  had designed a  f l o a t i n g  dock i n  
Santa  Barbara, C a l i f o r n i a .  The owner of t h e  p r o j e c t  a l l e g e d  t h a t  
t h e  p r o f e s s i o n a l  was n e g l i g e n t  i n  conduc t  of h i s  f e a s i b i l i t y  
s t u d y  and i n  t h e  d e s i g n  of t h e  dock f a c i l i t y .  A s  an  a d d i t i o n a l  
c l a i m  t h e  owner a l l e g e d  t h a t  t h e  p r o f e s s i o n a l  had i m p l i e d l y  
w a r r a n t e d  t h e  use  and s e r v i c e a b i l i t y  of  t h e  f a c i l i t y .  The 
p l a i n t i f f ' s  a t t o r n e y ,  a t  t h e  end of t h e  p r e s e n t a t i o n  of t h e  
e v i d e n c e ,  a t t e m p t e d  t o  g e t  t h e  c o u r t  t o  g i v e  t h e  j u r y  a n  
i n s t r u c t i o n  t h a t  s t a t e d  t h a t  t h e  f a c i l i t y  was reasonably  s u i t e d  
f o r  t h e  purpose  f o r  which i t  was o r d i n a r i l y  used .  The c o u r t  
r e j e c t e d  t h i s  arguiment and t h e  j u ry  re turned  a  v e r d i c t  i n  f avo r  
of t h e  engineer.  The Appelate  Court of C a l i f o r n i a  a f f i rmed  t h e  
d e c i s i o n  a n d  r e i t e r a t e d  t h e  r u l e  l a i d  down i n  a n  e a r l i e r  
C a l i f o r n i a  case.  "Those who s e l l  t h e i r  s e r v i c e s  f o r  t h e  guidance - 
of o t h e r s  i n  t h e i r  economic, f i n a n c i a l  and pe r sona l  a f f a i r s  a r e  
n o t  l i a b l e  i n  t h e  a b s e n c e  o f  n e g l i g e n c e  o r  i n t e n t i o n a l  
misconduct, a 



THE GOVERNMENT ARENA 

BY no means w i l l  t h i s  be a  t r e a t i s e  on t h e  government con t r ac t ing  
a r e n a .  I t  i s  i n t e n d e d  t o  g i v e  you a  few v e r y  b a s i c  r u l e s .  I'm 
su re  you've hea rd  t h e  o l d  axiom, 'The king can do no wrong.. You 
m u s t  recognize  t h a t  a  p r i v a t e  c i t i z e n  cannot sue  h i s  government 
w i t h o u t  t h e  c o n s e n t  of  t h a t  government .  The government  i s  a  
sovereign.  Therefore ,  i n  gene ra l ,  s u i t s  a g a i n s t  t h e  government 
a r e  n o t  p o s s i b l e .  T h i s  b a s i c  p o l i c y  h a s  been mod i f i ed  o v e r  t h e  
yea r s  by v a r i o u s  a c t s  of Congress such a s  t h e  Tucker Act, and by 
such c o u r t  c a s e s  a s  t h e  Scanwell  Decision t h a t  a rose  i n  1970 o u t  
of t h e  D i s t r i c t  Cour t  of Washington, There ,  a  c o n t r a c t o r  was 
h e l d t o h a v e  s t a n d i n g  t o  s u e t h e g o v e r n m e n t o n a c o n t r a c t a c t i o n .  
S h o u l d  you p r o p o s e  t o  do government  work, you s h o u l d  remember 
t h a t  t h e  b u l k  of  i t  i s  done under a  c o n t r a c t i n g  method c a l l e d  
. n e g o t i a t e d  procurements* .  Under t h i s  method, t h e  government  
i s s u e s  a  Request f o r  Proposa ls ,  r e c e i v e s  proposa ls ,  and conducts 
a n  e v a l u a t i o n .  A s u c c e s s f u l  o f f e r o r  i s  s e l e c t e d  f o r  
n e g o t i a t i o n s ,  and a t  some p o i n t  i n  t i m e  a  c o n t r a c t  i s  e n t e r e d  
i n t o ,  A f t e r  t h a t  your b a s i c  d e a l i n g s  a r e  w i t h  a c o n t r a c t i n g  
o f f i c e r .  You s h o u l d  r e c o g n i z e  t h a t  many l a w s  impac t  do ing  
b u s i n e s s  w i t h  t h e  government  i n  t h e  a r e a  of l a b o r ,  s u c h  a s  t h e  
Davis  Bacon Act ,  Contract  Work Hour Standards  Act, and t h e  Eigh t  
Hour Work Day Ac t ;  i n  t h e  a r e a  of c o n t r a c t i n g ,  t h e  Walsh- t iealey 
Act and t h e  Copeland 'Anti-KickbackA Act; and l a s t l y  (but  n o t  by 
any means l e a s t )  va r ious  c i v i l  r i g h t s  a c t s .  A g e n e r a l  r u l e  t h a t  
you s h o u l d  o b s e r v e  i n  p r o p o s i n g  on government  n e g o t i a t e d  
c o n t r a c t s  is t o  recognize t h a t ,  should  t h e  Request f o r  P roposa l s  
c o n t a i n  t h e  f o l l o w i n g  l a n g u a g e ,  t h e  government  i s  a s k i n g  f o r  a  
f i rm bid:  

" A l l  o f f e r o r s  a r e  advised  of t h e  p o s s i b i l i t y  t h a t  award 
of c o n t r a c t  f o r  p roposa l s  submitted may be made without  
f u r t h e r  d i s c u s s i o n  w i t h  responding  o r g a n i z a t i o n s  and, 
hence, t h a t  p roposa l s  should be submitted i n i t i a l l y  on 
t h e  most f a v o r a b l e  t e r m s ,  from a  p r i c e  and t e c h n i c a l  
s t a n d p o i n t ,  which each  o f f e r o r  can  s u b m i t  t o  t h e  
Government." 

T h i s  means t h e  government  can  make awards  w i t h o u t  any f u r t h e r  
a c t i o n  o r  n e g o t i a t i o n .  T h e r e f o r e ,  your  i n i t i a l  o f f e r  t o  t h e  
government should  be your b e s t ,  inasmuch a s  you may u n i l a t e r a l l y  
c r e a t e  a  con t r ac t .  

Another government  r u l e  t h a t  you s h o u l d  be aware  of i s  t h a t  LAW 
E N G I N E E R I N G ,  a s  a  whole ,  i s  s u b j e c t  t o  deba rmen t  s h o u l d  we 
v i o l a t e  those  f e d e r a l  laws,  e s p e c i a l l y  those  i n  t h e  l a b o r  a r ea ,  

A. OSHA. The Occupational  Sa fe ty  and Hea l th  Act (OSHA) was 
s igned i n t o  law on December 2 9 ,  1970.  Some people  c l a i m  t h e  a c t  
was n e c e s s a r y  b e c a u s e  i n d i v i d u a l  s t a t e s  were u n a b l e  t o  e n f o r c e  
r i g i d  s a f e t y  laws  f o r  f e a r  t h a t  t h e  i n d u s t r y  migh t  l e a v e  t h e  
s t a t e ,  O t h e r s  c l a i m e d  i t  was a n o t h e r  g r a b  f o r  power f rom t h e  
s t a t e s  by t h e  f e d e r a l  government. Who is r i g h t  is n o t  important ,  
The f a c t  i s  t h a t  O S H A  h a s  e s t a b l i s h e d  c e r t a i n  s t a n d a r d s  t h a t  no 



e n g i n e e r  can a f f o r d  t o  ignore .  

The r e g u l a t i o n  i s  a n  a b s o l u t e  mess .  P a r t  1926 o f  C h a p t e r  27  o f  
t h e  R u l e s  a n d  R e g u l a t i o n s  i s  d i v i d e d  i n t o  24 s u b p a r t s  some o f  
w h i c h  a r e  d i v i d e d  i n t o  t e n  o r  more s u b - s u b p a r t s ,  wh ich  i n  t u r n  
may b e  d i v i d e d  i n t o  a s  many a s  t w e l v e  s u b - s u b - s u b p a r t s .  A 
t y p i c a l  s e c t i o n  w i t h i n  t h e  r e g u l a t i o n  s t a t e s  t h a t  ' two i n c h  by 
f o u r  i n c h  l u m b e r s  be  u s e d  f o r  s i d e  a n d  m i d d l e  r a i l s  o f  d o u b l e  
c l e a t e d  l a d d e r s  up t o  t w e l v e  f e e t  i n  l e n g t h . "  The  l a w  i s  s o  
c o m p l e x  t h a t  p r i v a t e  c o m p a n i e s  h a v e  b e e n  o r g a n i z e d  t o  p r o v i d e  
t e c h n i c a l  a s s i s t a n c e  i n  complying w i t h  t h e  law. 

A d d i t i o n a l l y ,  many c o u r t  c h a l l e n g e s  have  o c c u r r e d  o v e r  t h e  y e a r s  
w i t h  r e f e r e n c e  t o  OSHA. A r a t h e r  n o t e w o r t h y  c a s e  t h a t  g r e w  o u t  
o f  A t l a n t a  w e n t  r i g h t  f o r  t h e  j u g u l a r  a n d  c h a l l e n g e d  t h e  v e r y  
h e a r t  and e x i s t e n c e  of  OSHA by a d d r e s s i n g  t h e  c o n s t i t u t i o n a l i t y  
of  t h e  a c t  i t s e l f .  S a d l y ,  t h e  c h a l l e n g e  was l o s t  i n  o u r  Supreme 
Cour t .  

13, ENERGY RELATED: RCRA. The problems t h e  Un i t ed  S t a t e s  i s  
f a c i n g  i n  h a z a r d o u s  was te  management a r e  c l e a r l y  one  o f  t h e  most 
s e r i o u s  e n v i r o n m e n t a l  issues on t h e  hor izon .  We a r e  i n  t h e  embryo 
s t a g e s  of  d e t e r m i n i n g  t h e  f u l l  e x t e n t  of d a n g e r s  a s s o c i a t e d  w i t h  
e x i s t i n g  h a z a r d o u s  w a s t e  s i t e s .  By t h e  g o v e r n m e n t  e s t i m a t e ,  
t h e r e  a r e  3 0 , 0 0 0  t o  50 ,000  h a z a r d o u s  waste s i t e s  c u r r e n t l y  i n  
e x i s t e n c e ,  a n d  1 , 2 0 0  t o  2 ,000 of  t h e s e  p r e s e n t  i m m i n e n t  h a z a r d s  
t o  p u b l i c  h e a l t h  o r  t h e  envi ronment .  

Congress ,  i n  1976,  e n a c t e d  t h e  Resource  C o n s e r v a t i o n  and  Recovery  
A c t  ( R C R A ) .  T h a t  a c t  v e s t e d  i n  EPA t h e  a u t h o r i t y  t o  d e v e l o p  a 
n a t i o n w i d e  r e g u l a t o r y  program which would p r o v i d e  a comprehens ive  
s o - c a l l e d  ' c r a d l e  t o  g r a v e "  r e g u l a t i o n  o f  h a z a r d o u s  waste. 
S i m p l y  p u t ,  t h i s  p r o g r a m  a p p l i e s  t o  t h o s e  who g e n e r a t e ,  

r a n s p o r t ,  t r e a t ,  s t o r e  o r  d i s p o s e  o f  h a z a r d o u s  w a s t e ,  T h i s  
program is c u r r e n t l y  i n  e f f e c t .  

A s s o c i a t e d  w i t h  t h i s  a c t  a r e  a h o s t  of l e g a l ,  p o l i t i c a l .  s o c i a l  
and economic issues which remain t o  be  a d d r e s s e d .  A m a j o r  i s s u e  
f a c i n g  r e g u l a t o r s  a n d  t h e  p u b l i c  i n  g e n e r a l  w i l l  b e  t o  f i n d  
a c c e p t a b l e  d i s p o s a l  s i t e s  i n  t h e  f a c e  o f  i n c r e a s i n g  p u b l i c  
o p p o s i t i o n .  

Many of t h e  p r i n c i p a l  d i s p o s a l  t e c h n i q u e s  b e i n g  employed f o r  t h e  
d i s p o s a l  of haza rdous  w a s t e  i n c l u d e  t h e  a r e a s  i n  which we p r o v i d e  
c o n s u l t a t i o n :  s e c u r e  l a n d f i l l i n g ,  l a n d  f a rming ,  and  d e e p - w e l l  
i n j e c t i o n .  


